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Abstract

Off-plan real estate unit sale contract is of recent origin, and it is defined
differently from country to another according to the legislation that organized it in that
country. Jurisprudential opinions differed in its adaptation between those who
considered it as a contracting agreement, and those who considered it as a traditional
sale contract, and those who insisted that it is a promise selling, and there are those who
considered it as a sale contract for something in the future, as well as those who saw that
it was a contract of a special nature, and finally those who considered it a manufacture
contract.

This contract has elements and conditions like other contracts in general, and it
is assumed that the elements and conditions imposed in real estate sales contracts
are met. However, this contract, by virtue of its special nature- which is represented in
the fact that its place does not exist at the time of its write up process- it has special
provisions, descriptions, and procedures indicated by the texts of the laws in the
legislation that undertook its organization and codification, this affected the obligations
of the parties of this contract, specifically the obligation to transfer ownership, which
was linked to the legislation that organized it in an imposed form represented in
registration with the competent departments, and imposed and arranged new obligations
and guarantees on the parties; such as the decimal warrants, and the guarantee of
apparent defects. The mechanism for regulating this contract legislatively affected the
judiciary’s method and direction in dealing with it in the countries that organized it and
the countries that did not regulated it, so that the scope for jurisprudence narrowed or
expanded inversely proportional to the extent of its regulation in the state’s legislation.

It also affected the ease of adapting it and dealing with its provisions and access to them



by the competent judicial authorities, so that it became easier and easier whenever the
legislation of the concerned state dealt with the provisions of this law. The contract is
regulated with some privacy that takes into account its nature and its difference from
other real estate sales contracts.

This study aims to examine the absence of a local law that organizes off-plan
real estate sales, or before constructing the building in the Palestinian legal system, even
though this kind of sales is common on the one hand, and there is an incoherence
between the general rules in Majallat al-Ahkam al-Adliyyah (Elements of contract: the
subject matter and delivery capacity) and the lands law (formality and transfer of
property) with what is being applied in the cases of this kind of sale. The study adopts a
descriptive comparative analysis methodology. The Palestinian and comparative
judiciary on the matter in question will be both addressed, in addition to the Palestinian
and comparative legislations in order to identify the off-plan the legal rules that
organize real estate.

To achieve the study objectives, and in the context of exploring solutions for the
research problem, the study will be divided into two chapters: - The first chapter
demonstrates the nature and effects of the off-plan estate. The second chapter tackles the
legal framework of off-plan real estate contracts in the Palestinian and comparative
legislations, as well as the tendency of judiciary thereto; to reach the findings and
recommendations related to the problem of the study.

In this study, the researcher reached a set of results and recommendations, the
most important of which was that the off-plan sale contract for real estate units is a
special form of real estate sales that has its own characteristics, legal provisions, and

procedures that distinguish it from other other types of contracts in some ways, and that



the real estate developer’s obligation is A commitment to achieving a result, not to exert
care. Therefore, the real estate unit must be delivered in conformity with the
specifications that were agreed upon in the text of the contract.

Accordingly, the researcher recommends to consider the necessity of developing
complete regulatory and substantive legal rules that regulate off-plan sales of real estate
units, which may be in the form of a special law for this type of sale, or by adding a
chapter to the Law on Ownership of Apartments, Floors, and Shops of 1996, so that
these rules include a number of fundamental issues.

Such as preparing government institutions, establishing specialized committees that
supervise and monitor the completion of real estate projects and their compliance with
the contract, recognizing this type of contract by documenting it with the competent
departments, and organizing the entire real estate development process, starting with
obtaining the necessary licenses, passing through providing guarantees of good
completion, and ending with a statement of the civil and administrative penalties that
are imposed. It may be imposed on all parties of the contract in the event of their breach
of the obligations incurred by them when concluding the contract. Such as canceling the
contract, imposing late fines and withdrawing licenses in the event of a fundamental

violation of the terms and technical specifications of construction.
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